1 (0.A.NO.388/2016)

THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL, MUMBAI
ORIGINAL APPLICATION NO.388 OF 2016
DISTRICT: MUMBAI
Shri Vikram Bhaskar Bagayatkar,
354/44, Manorath Sah. Housing So. Ltd.,

Sector-3, Charkop Kandivali (West),
Mumbai 400 067.

~— ~— ~— ~—

.. Applicant
Versus

1) The State of Maharashtra,
Through Secretary,
Finance Department,
Mantralaya, Mumbai 400 032

~— ~— ~— ~—

2) The Director of Insurance,
Maharashtra State,
MHADA Bhavan, Bandra (East),
Mumbai 400 051

~— ~— ~— ~—

..Respondents

Shri C.T. Chandratre, the learned Advocate for the Applicant.

Smt. Archana B.K., the learned Presenting Officer for the Respondents.

CORAM : JUSTICE SHRI A.H. JOSHI, CHAIRMAN
RESERVED ON :30.08.2016.

PRONOUNCED ON : 07.09.2016.

JUDGMENT

1. Heard Shri Shri C.T. Chandratre, the learned Advocate for the Applicant and Smt.

Archana B.K., the learned Presenting Officer for the Respondents.

2. Heard both sides. Perused the record annexed to the O.A..
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3. Respondent No.2 had passed an order dated 15.03.2013 imposing upon the
Applicant punishment of compulsory retirement from the service. Applicant’s

retirement was due on 30.09.2013.

4, Applicant preferred an appeal against the order of punishment. The appeal was

allowed and punishment was modified to censure.

5. Documents on record show that by order dated 29.11.2014, (copy whereof is at
page no.20, Annexure A-6 of the paper book) the Government has granted the
Applicant Salary and allowances to the extent of 95%. Relevant text of the order
granting 95% Salary and Allowances reads as follows :-

“3n) A P Femad A st seras: Aen Jgde Ades, bE
FAAEEC™ A Feas denadid Gelet o% a &.90 Bgart, 098 =
BN RARR FSR Delell ala 8% Fratg st e v 98%
3deh! fectet 3UB.

9) .R.0.2090 A f€.98.3.2093 A feiciast HEM@ENAE Bawm (8% -
9% ) R0 % UG A B3

) [.94.3.2093 A ©.28.2.2093 A1 AqWEA Ha@AE (& Alga
90 Ea1) 8% s 3 SIA.”

(Quoted from page 21 of O.A. paper book.)

6. By another order dated 16.03.2015 which is impugned in this O.A., the period

during which Applicant was under suspension is treated as period not spend on duty.

7. After hearing both sides and perusal of record, the situation that has emerged,
presents a paradox, as follows:-

By order dated 29.11.2014, Applicant was held eligible and has been paid salary
and allowances for the period between 09.07.2010 to 24.09.2013 to the extent
of 95% of salary and allowances, while by the impugned order the period of
suspension is period not spend on duty suggesting that he may not earn any
salary as well as credit could be available to him towards said period.

8. Another aspect which is obvious and is evidenced from the order dated
26.08.2013 is as follows :-
(@) Applicant was dealt with for disciplinary action for nine charges.

(b) Enquiry Officer held that Charge Nos.2 to 9 were not proved, and held that
the Charge No.1 was partly proved.
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(c) Inso far as Charge No.1 is concerned which is held partly proved, it reads as
follows :-

“9. BRIcRNE B Jaitid aReiz 3R 3ccitst B0, Al ARl
B0, BRI BIA ISTAESRUTI, [TShlcBsIuu B0, QMHABI BIH
CTaEt A Aetv!, BRI BEHIA THRIA FAACAED & Il B,
FFCRATWAD BRI AZARN AGHA IRFSR AFA Uiz aaat

He diet IR, aRwiel ar aeE RrRetRud e,
(Quoted from Annexure — 3, page 11 of O.A. paper book.)

(d) As regards this charge i.e. Charge-1, the order contains findings which is as
follows :-

“I) AURMT F.9 [T JTEEATEHSH @ FRAAA BOEUA TEAl qAd
dJTE A I AFCFNUCHHEA AGHRA IRFSR AFA a A1 3Tt it
TERIAER. A & 39 Fet, 00R 3w fclel FUaTdlA SWRM fea
glaid. il st dictash gF=Et oit. .81, qenaaes? et a st
A SR Bosldel 3R RN AR Delel dSb THOU SRAATE
(A gl HlAEel Q181 FFUE dTb BRI SRV IS FUE HR
Holcll 33, A AR 3ELT 3cciad, Ute FRian a aRwsielt ar arc@a
RRSIRUY el A AE S A BEEUH R FHE FAE id dAGd. AR
QURI 3ierd: Riez gaa.”

(Quoted from page 12 and 13 of O.A. paper book.)

9. What is held by the appellate authority is that, part of the charge is proved as

“3iord:f¥ea” .

10. The factual aspect which appears as residue of Charge no.1 which can be
isolated as “partly proved” is of proceedings on leave without prior intimation.
However, part of the text quoted in foregoing paragraph i.e. clause (c) and (d) reveal
that the leave for the said alleged absence without leave on the ground of sickness, has

been sanctioned as sick leave.

11. The effort of the Respondents is to exert to hold the applicant guilty at the costs

of recording a finding which contains a paradox and / or an inbuilt contradiction.

12. It is evident that the defence taken by the State before this Tribunal that is of
simple reiteration, of the findings of appellate order, referred to / quoted in foregoing

paragraph and nothing else.
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13. In the background that out of nine charges, eight charges were held as not
proved, and the findings relating to one charge in which it is held that it is partly proved,
is a findings which is vitiated due to contradiction. Said finding that guilt or misconduct
is partly proved, deserves to be described as one, which is based on conjunctures and is

perverse.

14, It is thus evident that the Applicant cannot be punished for no fault on his part.

15. In the result impugned order deserved to be set aside, and is set aside. It is held
and declared that :-
(a) The period of suspension is treated as period spent on duty.

(b) Applicant would be entitled to the difference between salary and
allowances actually paid to him and to which he was eligible and one and
of all consequential benefits which have to follow, due to treating period
under suspension as period spent on duty.

16. Applicant is awarded costs of Rs.15,000/- from the Respondents, which be paid
to applicant while paying him arrears within three months from the date of receipt of

this order.

(A.H. Joshi, J.)
Chairman
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