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THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL, MUMBAI

ORIGINAL APPLICATION NO.388 OF 2016

DISTRICT: MUMBAI

Shri Vikram Bhaskar Bagayatkar, )
354/44, Manorath Sah. Housing So. Ltd., )
Sector-3, Charkop Kandivali (West), )
Mumbai 400 067. ) ..  Applicant

Versus

1) The State of Maharashtra, )
Through Secretary, )
Finance Department, )
Mantralaya, Mumbai 400 032 )

2) The Director of Insurance, )
Maharashtra State, )
MHADA Bhavan, Bandra (East), )
Mumbai 400 051 ) ..Respondents

Shri C.T. Chandratre, the learned Advocate for the Applicant.

Smt. Archana B.K., the learned Presenting Officer for the Respondents.

CORAM : JUSTICE SHRI A.H. JOSHI, CHAIRMAN

RESERVED ON : 30.08.2016.

PRONOUNCED ON : 07.09.2016.

J U D G M E N T

1. Heard Shri Shri C.T. Chandratre, the learned Advocate for the Applicant and Smt.

Archana B.K., the learned Presenting Officer for the Respondents.

2. Heard both sides.  Perused the record annexed to the O.A..
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3. Respondent No.2 had passed an order dated 15.03.2013 imposing upon the

Applicant punishment of compulsory retirement from the service. Applicant’s

retirement was due on 30.09.2013.

4. Applicant preferred an appeal against the order of punishment.  The appeal was

allowed and punishment was modified to censure.

5. Documents on record show that by order dated 29.11.2014, (copy whereof is at

page no.20, Annexure A-6 of the paper book) the Government has granted the

Applicant Salary and allowances to the extent of 95%. Relevant text of the order

granting 95% Salary and Allowances reads as follows :-

“vk½ ;kaiSdh fuyacu dkyko/kh lkBh Jh- ckxk;rdj ;kauk ;kiwohZp lapkyd] foek
lapkyuky; ;kauh fuyacu dkyko/khr fnysyk 50% o fn-10 Qsczqokjh] 2014 P;k
dk;kZy;hu vkns’kkOnkjs eatwj dsysyk ok<ho 25% fuokZg HkRrk feGw.k ,dw.k 75%
brdk fnysyk vkgs-

1½ fn-9-7-2010 rs fn-14-3-2013 ;k fuyacu dkyko/khlkBh dsoG ¼95% &
75% ½ 20 % ,o<k ns; Bjsy-

2½ fn-15-3-2013 rs fn-24-9-2013 ;k lsokckg; dkyko/khlkBh ¼6 efgus
10 fnol½ 95% jDde ns; Bjsy-”

(Quoted from page 21 of O.A. paper book.)

6. By another order dated 16.03.2015 which is impugned in this O.A., the period

during which Applicant was under suspension is treated as period not spend on duty.

7. After hearing both sides and perusal of record, the situation that has emerged,

presents a paradox, as follows:-

By order dated 29.11.2014, Applicant was held eligible and has been paid salary
and allowances for the period between 09.07.2010 to 24.09.2013 to the extent
of 95% of salary and allowances, while by the impugned order the period of
suspension is period not spend on duty suggesting that he may not earn any
salary as well as credit could be available to him towards said period.

8. Another aspect which is obvious and is evidenced from the order dated

26.08.2013 is as follows :-

(a) Applicant was dealt with for disciplinary action for nine charges.

(b) Enquiry Officer held that Charge Nos.2 to 9 were not proved, and held that
the Charge No.1 was partly proved.
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(c) In so far as Charge No.1 is concerned which is held partly proved, it reads as
follows :-

“1- dk;kZy;hu dkekr lacaf/kr ofj”BkaP;k vkns’kkps mYya?ku dj.ks] R;kaph vogsyuk
dj.ks] dk;kZy;hu dkekr cstckcnkji.kk] fu”dkGthi.kk dj.ks] ‘kkldh; dke
VkGwu [kksVs cksy.ks] dk;kZy;hu dkekr ,dkxzrk ulY;keqGs v{kE; pqdk dj.ks]
egkys[kkikykaps dk;kZy;krhy egRokP;k cSBdhl xSjgtj jkgwu csiokZbps orZu
d:u izkS<h fejfo.ks] ofj”Bka’kh okn ?kkywu f’kjtksji.ks cksy.ks-”

(Quoted from Annexure – 3, page 11 of O.A. paper book.)

(d) As regards this charge i.e. Charge-1, the order contains findings which is as
follows :-

“i½ nks”kkjksi dz-1 foek lapkyuky;kdMwu izkIr uLrhrhy dkxni= ikgrk rlsp
iwoZlwpuk u nsrk egkys[kkikykadMhy cSBdhl xSjgtj jkg.ks o R;k vuq”kaxkus Jh-
ckxk;rdj ;kauk fn- 31 tqyS] 2009 vUo;s fnysys Kkiukrhy nks”kkjski fl/n
gksrkr- rFkkfi ;k  cSBdh dkyko/kh njE;ku Jh- fo-Hkk- ckxk;rdj ;akuh rs vktkjh
vlY;kps uarj dGfoys vlwu R;akuh lknj dsysys oS|dh; izek.ki= vlrkruk
R;kapk gk dkyko/kh f’k{kk Eg.kwu oS|dh; dkj.kkLro vlk/kkj.k jtk Eg.kwu eatwj
dsysyk vkgs- ek= ofj”BkaP;k vkns’kkaps mYya?ku] izkS<h fejfo.ks o ofj”Bka’kh okn ?kkywu
f’kjtksji.ks cksy.ks ;k ckch Bksl dkxni= iqjkO;k vHkkoh Li”V gksr ukghr- lnj
nks”kkjksi va’kr% fl/n gksrkr-”

(Quoted from page 12 and 13 of O.A. paper book.)

9. What is held by the appellate authority is that, part of the charge is proved as

“va’kr%fl/n”.

10. The factual aspect which appears as residue of Charge no.1 which can be

isolated as “partly proved” is of proceedings on leave without prior intimation.

However, part of the text quoted in foregoing paragraph i.e. clause (c) and (d) reveal

that the leave for the said alleged absence without leave on the ground of sickness, has

been sanctioned as sick leave.

11. The effort of the Respondents is to exert to hold the applicant guilty at the costs

of recording a finding which contains a paradox and / or an inbuilt contradiction.

12. It is evident that the defence taken by the State before this Tribunal that is of

simple reiteration, of the findings of appellate order, referred to / quoted in foregoing

paragraph and nothing else.
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13. In the background that out of nine charges, eight charges were held as not

proved, and the findings relating to one charge in which it is held that it is partly proved,

is a findings which is vitiated due to contradiction.  Said finding that guilt or misconduct

is partly proved, deserves to be described as one, which is based on conjunctures and is

perverse.

14. It is thus evident that the Applicant cannot be punished for no fault on his part.

15. In the result impugned order deserved to be set aside, and is set aside.  It is held

and declared that :-

(a) The period of suspension is treated as period spent on duty.

(b) Applicant would be entitled to the difference between salary and
allowances actually paid to him and to which he was eligible and one and
of all consequential benefits which have to follow, due to treating period
under suspension as period spent on duty.

16. Applicant is awarded costs of Rs.15,000/- from the Respondents, which be paid

to applicant while paying him arrears within three months from the date of receipt of

this order.

(A.H. Joshi, J.)
Chairman
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